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New York Farm Bureau  159 Wolf Road P.O. Box 5330  Albany, New York 12205  (518) 436-8495 Fax: (518) 431-5656 

 
 
 
 
 
 
October 12, 2012 
 
 
 
NYS Joint Commission on Public Ethics 
540 Broadway 
Albany NY 12207 
 
RE: Comments on New Disclosures Required by Source Funding Disclosure 

Requirements  
 I.D. No. JPE-37-12-00010-P 
 

My name is Julie Suarez and I serve as Director of Public Policy for New York 
Farm Bureau (“NYFB”), a not-for-profit membership organization serving the interests 
of New York’s farmers.  On behalf of NYFB, I would like to thank you for providing 
NYFB with the opportunity to comment on Source Funding Disclosure to facilitate the 
development of guidelines and regulations in this area.    
 

NYFB is registered as a lobbyist pursuant to the Lobbying Act (the “Act”) and is 
anticipated to meet the threshold described in §1-h (c) (4) of the Act, triggering source 
funding disclosures.  NYFB also reports as a lobbying “client” under the Lobbying Act, 
and therefore would also need to report qualifying sources of funding under the 
Lobbying Act, §1-j (c) (4).  NYFB’s public policy work and lobbying activities are solely 
intended to further NYFB’s farmer-member-developed policies.  NYFB does not 
represent any other organizations.  NYFB the “lobbyist” is identical to NYFB the 
“client,” because NYFB employs its lobbyists and does not utilize outside lobbyists.   
 

As a membership organization, NYFB has a variety of membership dues 
categories, sponsorships, and business relationships that bring in revenue to NYFB.  
This revenue is applied to NYFB’s menu of programs, including, but not limited to, 
promotion and education, legal advocacy, leadership development and legislative 
affairs.  No income that NYFB receives is directly allocated to “lobbying” and is 
included in NYFB’s “general fund.”    
 

The proposed regulations define “contribution” as “any payment to, or for the 
benefit of, the Client Filer and which is intended to fund, in whole or in part, the Client 
Filer’s activities or operations.”  This definition is substantially broader than the statute 
approved by the Legislature which reads in pertinent part Client Filer “…shall report to 
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the commission the names of each source of funding over five thousand dollars from a 
single source that were used to fund the lobbying activities reported and the amounts 
received from each identified source of funding.”  The proposed definition includes all 
activities and operations, not only those related to legislative affairs.    

 
NYFB does not receive specific contributions for lobbying purposes. The 

definition of contribution also relates to payments “intended to fund” the Client Filers 
“activities and operations.”  Our members and business partners do not state the intent 
behind their payments, and the requirement that a client filer presume that intent is 
unreasonable.  

 
With regard to the entities with which NYFB does business, NYFB does not 

know what the intent behind a payment related to such business relationship is.  
Requiring a Client Filer, like NYFB, to assume or presume the intent behind a payment 
from a business partner or even a member goes far beyond the plain language of the 
statute.  Since NYFB cannot know the intent in all circumstances, it is possible that any 
funding NYFB receives would require disclosure because some of its budget may be 
used for lobbying purposes, and NYFB does not designate its income upon receipt for 
any specific purpose.   If NYFB receives a contribution (i.e. donation) to pursue its 
lobbying agenda, clearly this would need to be disclosed under the statute, unlike 
business or dues-related payments where the intent is unknown.   

 
NYFB is concerned that this extremely broad reporting requirement will muddy 

the waters with non-relevant information, rather than create more transparency.  In 
disclosing all sorts of payments, the payments that are truly related to lobbying will be 
obscured.  In addition, the Client Filer is also burdened with seeking the “intent” 
behind all payments it receives over $5,000.00.     
 

Organizations, like NYFB, are placed at a competitive disadvantage by these 
broad guidelines because it is required to disclose all payments it receives over 
$5,000.00, regardless of any connection with its lobbying activities.  All non-profits 
compete for funding, sponsorship monies, and royalties.  The requirement is that NYFB 
disclose the companies that we do business with if the business relationship results in 
payments of $5,000.00 annually.  For NYFB, these financial relationships are important 
to pursuing the menu of programs and services described above.   In addition, some of 
the arrangements have been in place under multi-year agreements, which prohibit 
disclosure of the terms of the agreements.  While these arrangements have nothing to 
do with lobbying, the funding they provide exceeds $5,000.00, and we have no way to 
know the intent of the other parties in doing business with NYFB.  Did these businesses 
intend to support NYFB’s mission by contracting with it, or did it do business with 
NYFB entirely of its own business reasons?  The onus is on NYFB to report or not report 
based on its speculation on the intent of our business partners. 
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The above scenario also highlights another factor of concern to NYFB.  Since the 
proposed definition grossly exceeds the actual statutory language, Client Filers were 
unable to put members, sponsors or other business partners on notice that their 
payments would require disclosure under the revisions to the Lobbying Act.   By 
requiring the reporting of transactions that occurred prior to the adoption of the 
language, the proposed regulations potentially damage organizational relationships by 
changing the playing field mid-game.   

 
Another point that bears noting is the fact that the “expenditure threshold” test 

laid out in the regulations only counts lobbying expenditures and compensation.  In 
contrast, all payments exceeding the $5,000.00 threshold that are received must be 
disclosed.  This regulatory mandate makes the regulation more intrusive and 
burdensome than it was intended to be.      
 

NYFB is writing to encourage the Commission to revise the proposed regulations 
to clarify that only funding sources, which specifically designate the funds given to the 
lobbying organization to be used for “lobbying,” must be disclosed.  Otherwise, 
organizations such as NYFB would need to report all of its sources of funding over 
$5,000.00, simply because once the funds enter the NYFB bank account they might be 
used to fund lobbying activities.  As a result, groups like NYFB would be burdened 
with additional disclosures, and ultimately would not provide any other meaningful 
information to the public because there is no lobbying intent behind these funding 
sources.    

 
Another point that NYFB wishes to make relates to the definition of “single 

source.”  For large membership organizations like NYFB, the “reason to know” 
standard is an impossible one to meet, as it is an unclear standard.  NYFB believes that 
actual knowledge is a more appropriate standard.   While we offer family memberships, 
we do not require our members to disclose their relationships with each other, our 
vendors, or our business partners.  While we know that we have some married 
members, who for personal reasons, choose to maintain separate memberships, we do 
not require married persons or individuals living in the same household to have a 
family membership.   Further, several families may operate a single farm.  Currently, 
we have no way to link memberships from these families together.  Under that 
proposed “reason to know” standard, no less than a full scale audit of its membership 
would enable NYFB to attempt to meet this requirement.       
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Again, on behalf of New York Farm Bureau, thank you for the opportunity to 
comment on the Source Fund Disclosure provisions of the Act.  If I can be of any 
assistance, please do not hesitate to contact me at (518) 431-5607.    
 
Sincerely, 
 

 
Julie Suarez 
Director of Public Policy  









































 

 

 

 

 

HEATHER C. BRICCETTI, ESQ. 
President & CEO 

 

 

 

 

October 25, 2012 

 

Ms. Shari Calnero 
Associate Counsel  
Joint Commission on Public Ethics  
540 Broadway  
Albany, NY 12207 
 
When ethics reform legislation was being acted on during the 2011 legislative session, language was included 

that focused on concerns about the source of funding of entities engaging in very public legislative advocacy, 

but without any real public disclosure as to the individuals or organizations backing and funding these groups.  

By all accounts, these concerns were the origin and focus of the “source of funding language” included in 

Chapter 399, Laws of 2011. 

At that time, The Business Council raised concerns about the additional and unnecessary compliance burden 

this language would impose on trade associations and similar organizations.  Many of these entities, including 

The Business Council, have long histories of involvement in advocacy efforts, and provide public information as 

to their membership and financial backing.  Moreover, we raised concerns that – as potentially applied to 

trade associations and other membership groups – the statutory “source of funding” disclosure requirement 

would do little more than require these organizations to reveal their dues structure, but would result in little if 

any public benefit. 

Unfortunately, JCOPE’s proposed rule exacerbates the impact of this statutory language, and does so in a way 

that goes beyond the clear grant of legislative authority granted in Chapter 399. 

In part, Chapter 399 requires that any lobbyists’ client that is required to file a semi-annual report under the 

Lobbying Act, spends more than $50,000 in reportable lobbying expenses during a twelve month period,  and 

whose lobbying expenses exceed three percent of their total expenditures, “report to the commission the 

names of each source of funding over five thousand dollars from a single source that were used to fund the 

lobbying activities reported and the amounts received from each  identified source of funding.”  *Emphasis 

added.] 

In sharp contrast, the JCOPE proposed rule would require the disclosure of the source and amount of “any 

payment [of more than $5,000] to, or the benefit of, the Client Filer [e.g., trade association] and which is 

intended to fund, in whole or in part, the Client Filer’s activities or operations.” *Emphasis added+ 
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Contrary to the clear provision of statute – that clients report sources of funding over $5,000 spent on 

reportable lobbying expenses.  The proposed JCOPE rule would require the disclosure of the source, and total 

contributions or payments, of more than $5,000 regardless of how the funds are used. 

This is clearly inconsistent with the statute that requires disclosure of contributions of more than $5,000 from 

a single source that is used “to fund the lobbying activities reported” by the client/lobbyist.  The term 

“lobbying” or “lobbying activities” is specifically defined in pre-existing statute – Legislative Law Article 1-A,  § 

1-c (c) – as applying to attempts to  influence action on legislation, executive orders, regulations, ratemaking, 

governmental procurement and tribal compacts.  The Legislative Law further requires that clients report their 

lobbying expenses, including compensation paid or owed to each of it lobbyist, and any other expenses paid or 

incurred by such client for the purpose of lobbying.  As such, the concept of “lobbying expenses,” for purposes 

of the Chapter 399 source of funding reporting mandate, is clearly and specifically defined. 

Ironically, JCOPE’s draft rule – in (c) in Part 938.1 - correctly describes this clear statutory mandate.  In its 

section entitled “Intent and Purpose,” draft Part 938 recognizes that the source of funding disclosure, by 

statute, only applies to “each source of funding over $5,000 for . . . lobbying.” 

Unfortunately, draft Part 938.1 goes on to assert that in issuing regulations, JCOPE will “clarify the source of 

funding reporting requirements,” and in doing so, “. . . the Commission has sought the broadest determination 

possible of what must be disclosed pursuant to statute and as allowed by law.” 

While the regulated community appreciates the use of regulations to “clarify” statutory compliance 

obligations, proposals must reflect the fundamental principal of administrative law that regulations be 

consistent with underlying statue.  Agencies may not expand their grant of legislative authority through 

rulemaking (Freitas v. Geddes Savings and Loan), and may not create a rule which is inconsistent with a statute 

(Rotunno v. City of Rochester).  The draft Part 938 rule fails on both counts with regard to its suggested 

implementation of the source of funding requirement. 

In its proposed rule, JCOPE purports to “clarify” a pre-existing provision of state law that needed no 

clarification, namely the detailed statutory definition of what constitutes “lobbying” or “lobbying expense.” 

Our specific concerns focus on three provisions of the proposed rule: 

- Section 938.2 (c ) defines “contribution” as “any payment to, or for the benefit of, the Client Flier and which 

is intended to fund, in whole or part, the Client Filer’s activities or operations.” 

- Section 938.3(a) requires that Client Filers are required to disclose “contributions,” in accordance with 

Section 938, beginning with semi-annual reports due on 1.1.13 and thereafter. 

- Section 938.3 (b), (c ) and (d) each impose disclosure requirements on Client Filers of any single source of 

“contributions” exceeding $5,000 over a twelve month period. 

We oppose JCOPE’s proposed regulation for several reasons. 
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First and foremost, it simply inconsistent with statute, and as such exceeds JCOPE’s granted authority to 

compel financial disclosures. 

Second, in many instances, such as the case of trade associations, the JCOPE proposal would have the 

perverse outcome of requiring disclosure of an aggregate amount of contributions that are several times 

larger than that of actual reportable lobby expenses.  The Business Council generates the bulk of its revenues 

through general membership dues payments, only a portion of which is used for (and reported as) lobbying 

expenses – about 20% of dues payments, in our case.  In addition, The Business Council and other 

organizations generate revenues from a range of activities wholly unrelated to lobbying activities, including 

sale of tangible goods and services.  Under the draft rule, the entirely of all these funding sources are swept 

into its reporting mandate for sources of lobbying funds.   

We note that the regulatory impact statement published in the September 12, 2012 State Register states that 

under the draft rule’s definition of “contribution,” “*a+ payment in exchange for goods or services rendered or 

delivered directly to the individual or entity making the payment is not a contribution under these 

regulations.”  The EIS hints at a regulatory exemption for these types of commercial transactions.  While such 

an exemption would at least partially address our concerns, we fail to see such an outcome would flow from 

the proposed regulation.  It is unclear to us whether JCOPE believes the definition of “contribution” somehow 

excludes these types of mercantile transactions, or whether explicit language exempting such transactions was 

inadvertently left out of the express terms.  Our recommendation is that JCOPE’s final rule includes a clear 

exemption for these types of transactions.  

Third, JCOPE has missed an opportunity to address real ambiguity in Chapter 399 regarding how trade 

associations and similar organizations are to comply with the “source of funding” requirement, and how they 

are to determine what constitutes a source of funds used to “fund lobbying activities,” in instances where a 

Client Filer receives payments for general purposes, with no portion of such funds designated specifically for 

lobbying. 

The Business Council’s experience is likely typical of many trade associations, whose income is largely derived 

from of dues payments made by member businesses.  Under the JCOPE proposed rule, every member that 

paid us more than $5,000 in a 12 month period, whether in dues, to attend a conference or meetings, or for 

any other “activity or operation”, would be disclosable, regardless of whether such funds could be used to 

finance lobby activities.  Not only is this outcome inconsistent with the underlying statute, we see no 

additional public benefit coming from JCOPE’s proposed expanded reporting mandate. 

There is a far more appropriate alternative.  In response to JCOPE’s earlier request for input on 

implementation of its new source of funding disclosure statute, The Business Council previously 

recommended a logical, workable approach for trade associations and other entities receiving general purpose 

dues payments.  Specifically, we recommended, and we continue to recommend, that the final rule require a 

Client Filer to determine the ratio of its reportable lobby expenses to its total expenditures, and apply that 

ratio to its revenues on a source-specific basis.  Source of funds reporting would be defined by, and limited to, 

those payers whose pro-rated payments exceeded $5,000.  Alternatively, a Client Filer can apply its calculated 
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tax deductibility factor, calculated under section 162 of the Internal Revenue Code, to source-specific 

payments.  Under IRC 162, the portion of such dues payments attributed to lobbying activities is not 

deductible under federal tax law.  Many trade associations are already calculating this figure and reporting it 

to their members.  Both approaches present valid, reasonable methods for determining what share of general 

dues payments are related to lobbying, and therefore should be reported under PIRA. 

While we would support a broad, straightforward exemption for trade associations and similar organizations 

that have a publically available membership list, it is unclear whether the statute supports this type of broad 

exemption.  Without such an exemption, we strongly recommend that JCOPE adopt a final rule that focuses 

this new source of funding reporting and disclosure mandate on contributions that actually exceed the specific 

statutory threshold. 

In closing, The Business Council believes it is important that regulatory agencies adopt rules that are both 

consistent with statutory intent, and that provide the regulated community with compliance obligations that 

are straightforward and clear,  and that impose only those compliance obligations necessary to achieve 

statutory intent. 

Our recommendations today are intended to address both these regulatory objectives. 

Based on our discussions, we believe that a number of trade associations in New York State share the 

concerns and recommendations discussed above. 

Please feel free to contact me if I can provide you with any additional information regarding this issue.   

Thanks you. 

 

Sincerely, 

 

 
 

 

 



 

 
 

 

 

121 State Street 
Albany, New York 12207-1693 
Tel:  518-436-0751 
Fax: 518-436-4751 

Michael Fallon, Esq. 
mfallon@hinmanstraub.com 

 

 

 

October 26, 2012 
 

 
Shari Calnero, Associate Counsel 
NYS Joint Commission on Public Ethics 
540 Broadway 
Albany, New York 12207 
 
Re: Proposed Rule Making - JPE-37-12-00010-P (Source of Funding Reporting) 
 

Dear Ms. Calnero: 
 
Hinman Straub, PC is an Albany law firm with an extensive government relations practice.  In 
conjunction with our communications partner, Corning Place Communications, we currently 
represent 82 lobbying clients.   
 
A number of our clients are trade organizations, coalitions and similar groups, which will be 
impacted by the “source of funding reporting” regulation that the Joint Commission on Public 
Ethics (JCOPE) adopts pursuant to Chapter 399 of the Laws of 2011 [specifically Legislative Law 
§§ 1-h(c)(4) and 1-j(c)(4)]. 
   
I write on behalf of these clients to express our views on JCOPE’s draft “source of funding 
reporting” regulations [proposed 19 NYCRR 938.2, 938.3, published in the September 12, 2012 
NYS Register]. 
 
We do not object to the requirement that entities to which Legislative Law §§ 1-h(c)(4); 1-
j(c)(4) applies be required to disclose the source of their “lobbying activities.”  However, 
JCOPE’s proposed regulation is far too broad, in that it exceeds the authority delegated to 
JCOPE by the Legislature through the Public Integrity Reform Act of 2011 (Chapter 399 of the 
Laws of 2011).  
 
Chapter 399 amended the Lobbying Act to require that certain lobbying entities and clients 
“report to the commission the names of each source of funding over five thousand dollars 
from a single source that were used to fund the lobbying activities reported and the amounts 
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received from each identified source of funding,” and also directed JCOPE to promulgate 
regulations to implement these new disclosure requirements [see Legislative Law §§ 1-h(c)(4); 
1-j(c)(4)].   
 
Legislative Law §§ 1-h(c)(4) and 1-j(c)(4) require lobbyists and clients that: (i) engage in 
lobbying on their own behalf; (ii) spend more than $50,000 in lobbying compensation and 
expenditures during the prior calendar year or in the 12 months preceding the relevant 
bimonthly reporting period; and (iii) devote at least 3% of their total expenditures during the 
same period to lobbying activity in New York State, to:  
 

“report to the commission the names of each source of funding over five 
thousand dollars from a single source that were used to fund the lobbying 
activities reported and the amounts received from each identified source of 
funding. (emphasis added) 

 

As drafted, JCOPE’s proposed regulation would require associations and other entities that 
receive outside funding to report to JCOPE the amount and source of all monies they receive, 
not just monies that are used to fund lobbying activities. 
 
JCOPE’s own regulatory impact statement acknowledges that it has proposed a rule that is 
broader than the underlying statutory authority granted through Chapter 399 of 2011 – 
requiring disclosure of the source and amount of all funding, rather than funding that 
supports lobbying -- in order to “close a potential loophole”: 
 

“This section [938.2] also defines a contribution as any payment to, or for the 
benefit of, a lobbyist or client filer and which is intended to fund, in whole or 
in part, the filer's activities or operations. A payment in exchange for goods or 
services rendered or delivered directly to the individual or entity making the 
payment is not a contribution under these regulations. The definition of 
contribution closes a potential loophole and recognizes that money is 
fungible, and that even if contributions to a lobbyist or client are not 
expressly designated for lobbying activities in New York State, those 
contributions can allow the lobbyist or client to spend other funds on 
lobbying activities.” (emphasis added) 

 
While we acknowledge that the statute, as enacted, leaves open the possibility described by 
above, the closure of any perceived or potential loopholes should be addressed by the 
Legislature, not by regulatory fiat.  Rather than rely on authority that it has not been granted 
in statute, we urge JCOPE to instead revise its proposed regulations so that they are 
consistent with the language and legislative intent of Legislative Law §§ 1-h(c)(4) and 1-j(c)(4). 
 
As an alternative to what has been proposed, we urge JCOPE to instead adopt narrowly 
tailored regulations to carry out these provisions of law.  We recommend that such 
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regulations require associations and similar organizations that are registered as lobbyists and 
required to disclose the source of their lobbying funding to report: 
 

- that portion of a member’s dues payment that is attributable to lobbying activity 
(based upon the organization’s overall lobbying activities); and 

- any monies that are specifically “earmarked” in support of a lobbying effort, either by 
the donor or the lobbying entity. 

 

As JCOPE’s current filing process requires filers to declare, under penalty of perjury, that the 
information contained in their filing is “true, correct and complete,” JCOPE will have the 
authority to investigate any potential violations of Legislative Law §§ 1-h(c)(4) and 1-j(c)(4). 
 
Thank you for the opportunity to comment on JCOPE’s regulations regarding the source of 
lobbying funding of associations and other entities registered as lobbyists.  We hope that 
JCOPE and its staff find this information to be helpful as it moves forward in this rulemaking 
process. 
 
Sincerely yours, 

 
Michael Fallon 
 

 



 

   
 

 Family Planning Advocates of NYS 
  17 Elk Street 
  Albany, New York 12207-1002 
  Phone:  (518) 436-8408 
  Fax:  (518) 436-0004 
  Website:  www.familyplanningadvocates.org 

   

 

 

 
October 25, 2012 

 

Shari Calnero 

Associate Counsel 

Joint Commission on Public Ethics 

 

Comments submitted electronically 

 

Re: JPE-37-12-00010-P 

Source of Funding Reporting 

 

Dear Ms. Calnero; 

 

Family Planning Advocates of New York State (“FPA”) is a 501(c)(4) membership organization 

that represents the state’s family planning provider network in New York on legislative, budget 

and regulatory issues. Our provider members include eleven Planned Parenthood affiliates, 

hospital-based and freestanding family planning centers, and a wide range of health, community 

and social service organizations that collectively represent an integral part of New York’s health 

care safety net for uninsured and underinsured women and men throughout New York State.  

These providers pay dues to support the lobbying and other services FPA offers to its members.  

 

We write today to comment on the exemptions from disclosure of contributions. We support the 

proposed exemptions from disclosure as we strongly believe they are vital for the protection of 

both FPA and our members.  

 

As you are undoubtedly aware, abortion and even contraception are issues of significant public 

concern.  As a representative for Planned Parenthood and other providers that offer reproductive 

health services, including abortion, we and our members are all too familiar with threats, 

harassment and reprisals directed at both individuals and organizations involved in providing and 

advocating for these health services. One of New York’s darkest days was on October 23, 

1998—the day Dr. Barnett Slepian was murdered in his own home because he provided abortion 

services. Although that was more than a decade ago, reproductive health care providers are still 

the subject of concerted efforts by anti-abortion activists who are intent on discrediting Planned 



Parenthood and putting it out of business. Our members are regularly subjected to protestors who 

taunt patients and block driveways; frightening threats and defunding efforts. An example of 

current harassment is occurring in Utica, where a contractor who is building a new Planned 

Parenthood health center is confronted by picketers at his home every day because of his work 

on the Planned Parenthood facility. We are very concerned that disclosure of FPA’s sources of 

funding would subject our contributors and members, especially our Planned Parenthood 

members, to harassment from individuals and organizations opposed to reproductive rights. It is 

for these reasons we support the proposed exemptions and encourage you to address our 

concerns about certain provisions of the proposed regulation.  

 

There are two specific provisions of the exemptions that cause us concern: the standard of review 

for granting exemptions and the timing seeking an exemption and its duration. 

 

Standard for Seeking an Exemption 

We don’t feel the standard for seeking an exemption from a single source or all single sources of 

funding is appropriate. FPA is concerned that it will be difficult, if not impossible, to show by 

clear and convincing evidence that disclosure will cause harm, threats or harassment. The 

legislative language provides that an exemption can be granted if the commission determines 

there is a substantial likelihood that disclosure would cause harm, threats or harassment, not a 

showing that this will occur. N.Y. Legislative Law §1-h. It would be more appropriate, and more 

in line with legislative language to require those seeking an exemption from disclosing a single 

source or all single sources to show they have a reasonable belief that disclosure of funding 

sources would lead to harm, threats or harassment.  

 

Timing for Seeking and Duration of Exemption 

FPA is also concerned about the timing for seeking and duration of the exemption. We feel the 

proposed regulation would make it impossible for an organization to assure donors that their 

contributions are confidential. FPA feels it would be a better solution to allow organizations to 

apply for an exemption at the start of the year, or upon registering with the commission, and to 

have the exemption cover the entire year.  

 

 

FPA would be happy to answer any questions the Commission may have on our concerns 

regarding the disclosure of sources of funding.  

 

 

Sincerely, 

 
M. Tracey Brooks 

President and CEO 
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